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I K{ND OF PROCEEDING AND NATURE OF THE RULING BELOW

Jefferson County Cltlzens for Econonnc Preservatlon, (hereni “J CCEP”) is a non profit |

' '_ corporanon located in Jefferson County, West V1rg1n1a JCCEP ﬁled a decla;ratory judgment - o

'_aotlon before ‘the J efferson County Cnrcmt Court challengmg the procedure that the County--:__ _
' ___-"'.-Comrmssmn ut111zed to amend its Zomng Ordmance
- The .essenee _of-_tl_n_s ease 1s__ that'.nelthe];_.the__'Planning -_'Vcot_nnlkissl:onl;n(')r__"the Cou:nty o
Connnission 'folloy\ted the mandatory "iarocedural S.tep.s:in ,§12'2_0; *hen own Ofdinance '..When- "

a1nend1ng the Ordmanee and asa result the Clrcult Court declared the amendments 1nval1d
Secnon 12 2 of the Ordmance m effect at the t1rne of the Apnl 3 2005 amendments"
- requzred the COI’IlmlSSlOIl to follow the same procednral steps that were descnbed in W.Va. Code_ o

: §8-24 18 et seq when enactlng an Ordmance amendment

| Smoe the §122 Oldmance Procedure was not followed the county “enacted the'_'w_w

: -amendments in error

On Febfuary 21 2007 ‘the Cifeujt Court ruled that the Commiss’ion; as a' matter of law :

Should have followed the procedures outhned in Sectlon 12 2 of the pre—Aprll 2005 Ordmanoe to o

: val1dly anlen_d__ t_he __Ord;manc'e On February 26 2008 the C1rcmt Court entered an. Order

1y CCEP also ﬁled a Petition for Writ of Cert1orar1 which was denied by the Cirouit Court :

I‘he April 8, 2005 Ordinance Amendments aré called the “Ordinance Amendments” herem
-® The Jefferson County Zomng Ordinance is réferred to herein as the “Ordinance.”” -

.- " The former land use statute, W. Va. Code §8-24-1, et seq. was last amended in 1986 and. eontmued untll
1t was superceded by W. Va. Code 8A.
5 1n 2004, the West Virginia legislatire replaced Chapter 8 of the land use laws and adopted W.Va. Code
8A WhICh became effective June 13, 2004. Under W. Va. Code § 8A-7-12, a zoning ordinance that is
already enacted under the former Chapter &is vahdated and oon’nnues 1n effeet unt1l the eX1st1ng _
' Ordlnanoe is amended., -
. Jefferson County ; amended its Zomng Ordmanee for the ﬁrst time, effectlve April 8, 2005 The

: _Ordmance language that was in effect at the time of the April 8, 2005 amendments required the County to -
~ follow the procedural rules set forth in §12.2 of the Ordinance when amending the Ordinance. :




1nva11dat1ng the Aprﬂ 8 2005 amendments ﬂndlng that the Plannmg Comm1ss1on d1d not follow
"W Va Code § 8 24 18 §8 24 20 as recorded by Ordlnance §12 2. |

- ', N The Clrcult Court was correct 1n_both'0f .1tS'1”uhngs-1n th1s ease

In the County Commlssmns Brlef on Appeal (“Brlef’ ), the County Comm1ssmn_

2 erroneously beheves that 1t d1d not have to follow §12 2 of the Ordlnance When amendmg the

o Ordmanee and even 1f 1t d1d the county clalms it “comphed w1th WVa Code § 8~24 1 et seq i

-in amendmg the Ordlnanee 6

The County Connmssmn 1‘11"568 the poznt of the C1rcu1t \,ourt’s Ordet --

Under WV-t Code § 8 24 18 et seq, the Plannmg Comm1531on, not the County"' |

_ Comrmssmn Was the pubhc body that was reqmred to hold hearmgs on the zonlng amendments :

| : _rand eertlfy them to the County Connnlssmn for approval 8

- -From_ the reeord,.-it is _apparent'that the Plannin_g Cominission did not hold'the' hearings on.

See Brlef on Appeal, Pg. 7 and 9.

" To remove any confusion as to whether the word oommlssmn When used alone n WVa Code § 8-24—‘ L

et $¢q. refers to the Planning Commission, W.Va. Code § 8-24-3 defines “commission or planning

.- -commission” as “a mun1c1pa1 plannirig commission or a county planning commission.” See W.Va. Code :

§ 8-24-4 Deﬁnlttons (2) “Commission or planmng comm1ssmn” shall mean a mumeIpal p]anmng

o eomnussaon of a county planmng commission, as the case my be; .

Beeause the County Commission drafted the Ordinance a;mendments rather than the Plannmg

- Commission as stipulated in W.Va. Code § 8-24- 1 et seq,, the County Commission erroneous}y alleges in

its Brief on Appeal that it complied with the requirements of §12.2 of the Ordinance:

. Contrary to the County Cormission’s position, it was the responsibility of the Planmng Comrmsswn not -

the County Cominission, for drafiing amendments to the Ordinance fo1 adoptton since W Va. Code § 8-
—:24 16 states in part: - .. '

: U “A planning commission shall make and recommend for adoption to the gOVemmg body

of the municipality of to the county court {county commlssmn], as the case may be, a
comprehenswe plasi for the- physwal development of the territory within its jurisdiction.”: '

Since the former Ordinance requires the following those same procedtral ‘steps .as utilized in -

'draftmg the Comprehensive Plan, it follows that the Planning Commission should have drafted the
Ordinance amendments as well, even though the actual requirement for the Planning Commission to
engage in the draftmg is stated in W.Va. Code § 8-24-16. Consequently, the Plannmg Commission should
have drafted the zoning amendments. as well as held hearings on the Ordinance, since thé thrust of the
code sections involved (which directs the adoptmn of the comprehensive plan) states that the pla;nnmg
comm1ssmn is responSIble for draﬁmg the Comprehenswe Plan.




_' -_lthe zonrng amendments that were requtred by-§8 24 18 . et seq Instead the County Commtssron =
. ,' . ;' drafted the amendments and purportedly sent them to the Plannrng Comrmssmn to deterrmne 1f -
-_jthe amendments followed the Comprehenswe Plan Thrs isa purported attempt to follow the W _
- - '_'Va Code Chapter 8A procedure Whrle wholly 1gnorrng the Ordmance §12 2 requtrement that the '.
: Commlssmn follow the same steps outhned in WVa Code §8-24- 18 et seg When amendlng thej-'._‘-. -
L _O_l’dlnance' R | | .
“ So .1.t .1s in fact a quesuon of the. source of the actlvrty regardmg the amendments '

e Basea on §12 2 of the Ordmance, and the Crreult COurt’s February 21, 2007 ruhng, the Planmng :

: Commtssron should have been the source of the notices and hearmgs regardrng the 2005

- ordmanee amendments But it was not The Planmng Commlssron should have then certtfted L

:..‘_the arnendments to the County Commrssron But 1t dtd not The Plannmg Commrssron should - '

o ..have adopted the arnendments by resolutlon but it d1d not

Even under the alternatlve pr0V1s1on in the forrner W. Va. Code § 8- 24 23 the County- '
| _'Cornmlssmn at best could have requested that the Planmng Commrssron prepare the |

_a:rnendments _ Yet nerther the County nor Plannmg Comrmssron followed thrs alternate_

-proc’edure.- :

So it becomes a questlon as to Whether the law means what 1t very clearly says

The ClI‘Cl.lll: Court eondueted a thorough factual ana1y51s as to What the Plannlng; '
,Cormmssmn and County Cornrnrssmn dld with regard to the amendments and concluded that .

B Ordtanoe§122 was not followed, and that both the Plannlng Commlssron and County"t_'

Commlssron are. bound to follow both the law 'and -therr own ordmance The Jefferson County

Clreurt Court determmed in thrs case that the laws requtrlng the Plannlng Commrssron to develop

and pass the ; zonrng amendments and send those_ame_ndments to the Co_unty_ Com'mission'me'ant '

? See Orde'r.atpp. 1.2-;126; S




: | exactly tNhat it sard ~Since the Planmng Comnn351on faﬂed to follow the law. in amendmg the _:

.zonlng ordmance and the County Commlssmn arded and abetted the Plannmg Comm1551on in "

o thrs fallure and faﬂed to follow the law in 1ts own r1ght the C1rcu1t Court struck the Apnl 8, _. ;
2005 Ordrnance Amendments as wholly 1nvahd and VOld ab mmo Th_lS Court should uphold the

A Crrcurt Cou:rt s decrslon 10

| _' ! 11 sTAT_EMENT Oﬁ JFACTS

‘Z l | The .County Comm1ss1on ‘of Jefferson County, West V1rg1n1a. (herern" “County
' Commlssron”) adopted amendments to the Jefferson County Zonlng Ord1nance on March 23
| . 2 . The 'C.).rdinance amendinents purportedljhecame effe'ctiue on April 8.-.-20.(=)5.' s

< JCCEP ﬁled a declaratory Judgment action challenglng the amendments 1o thej-'_

}______Ordmance 1nclud1ng the fact that the Commrsszon fa1led 1o follow the procedures contarned in. . |

| i§12 2 ofits pre Aprll 2005 Orchnance when 1t adopted the Apnl 2005 Ordmance amendments
4. _' The County Comm1ss1on ﬂled a Motron for Surnrnary Judgment as to a va;r1ety of -

. issttes 'one of Whlch- encompassed the i 1ssue__ as to whether the Aprll_, 2005 a_mendments-wer_e

| o Vahdly adopted

- JCCEP ﬁled a M0t1on for Partial Sumrnary Judgment on July 12, 2007
6 The Jefferson County Crrcurt Court on February 21, 2007 ruled that the County‘

'Comm1ss1on was requ1red asa matter of law to follow the procedures contamed in Sectlon 12 2

' This Court should note that the Ordinance from Whlch this appeal arises and the Apnl 8, 2005 -
‘amendments have since been superceded by a new ordinance that was passed on October 2, 2008 with an
effective date of November 1, 2008, The new ordinance has been challenged inthe J efferson County.
Circuit Court on procedural and sibstantive grounds.
Whether the adoption of the new ordinance (which could be struck as invalid for many of the same
. reasons as the April 8, 2005 amendments) moots this appeal is a matter for thrs Court fo determme -
- Appellees raise the suggestron for the Court’s cons1derat1on _




o When i adopted the Apnl 2005 Ordmance amendments (See February 21 2007 Clrcurt Court
- -Order attached as Exhzbu‘ “A " to JCCEP S Motron for Partral Summary Judgment Regardmg

o Vahdlty of Ordmance Amendments) The C1rcu1t Court Stated in part that -

It is Very clear that the new zonlng statutes Vahdated all ordmances_' |
: adopted under the old zoning statutes.  Therefore, Section 12.2, as stated above,

. was in effect at the time the Commission amended the Ordinance. Section 12.2
requires the Commission to follow the procedure outlined in 8- 24-18 through 8- -
24-23 in order to validly amend the Ordmance These sectrons requn‘e hearlngs“_ e

AR and cemﬁcatron among other thlngs ' S S -

7 The County Commrssrcn s fallure to follow Secnon 122 When adcytrng the'

"'_Amendments IS ev1denced by the March 23 2005 mlnutes of the meetlng of the County L
: Comrmssron (See rmnutes 01 Jefferson County Commrssron meetmgs from January 6, 2005

. through March 23 2005 attached as' Exhzbzz’" “B ” 'to JCCEP 8 Motron for Partlal Sumrnary"--" '

_Judgment and mmutes of Jefferson County Planmng & Zonmg Comrmssron meetlngs from

| January 11 2005 through March 22 2005 attached to JCCEP’ s Motlon for Partlal Sumrnary"'f ;
' 'Judgment aSExhzbzt “C”) R

o 8 The Affrdavrt of Fred Blackmer Executlve D1rector of JCCEP attached to o

. JCCEP s Motron for Partlal Summary Judgment as Exhzbzt '“D * also ev1dences the

Commlssmn S fallure to meet the statutory requrrements 1n adoptmg the Apr11 2005 Ordmance .

o amendments

9. The Ordinance ‘amendments included new - procedurcs for amending the
' Ordinance-that.replaced the 'p're—A_pril 2005 procednres that were contained in S'e_ction 12.2.
10, ' The-Ordinance amen_dments also included the County Commission’s decision to

amend _Ordinance provision 5..'7(d)(.1)-to state -t_hat, i_na rural district, a landowner could only

.




' Snbdividel_l-lots_into ‘_parc_el_s no smaller :than' one home in fifteen actes, (instead of the 1 in10" " -

B 'acfe lp'_rovis_ion that was preyiously t_lI'e rule); which Stibstantially reduces -1andowner_’_e -p_'fopeIty_

valyes.

- _ll;- The CIreuIt Court upon consolldanon of all motIOns ﬁled entered an’ Order:

. Invahdatmg the Apnl 8 2005 amendments on February 26, 2008.

) 712 The baSIS of the Cncmt Court s Order ‘was that the Planmng Comnrnssmn and:

= *-County Connmssmn dId not follow the statutory prooedu;re in amendmg the Ordlnance The :

. Court saId

: “It is clear to the Court that [the Commlssxon} dId not follow most 1f not
_ all of the legislative reqtnrements in the Enabhng Act for the amendment of
i E zonlng ordmances - : : S

' _February 26 2008 Om’er at p. 16

L POINTS AND AUTHORITIES

' A The C1rc111t Court Properlv Ruled that the Commlssmn Did Not Follow the _
Procedural Steps That Were Requ1red by Sectmn 12. 2 of its Own Ordmanee for

-an Ordmanee Amendment o

Under the Ordmanee as It eXISted prior to the Apnl 8 2005 amendments §12 2 of the_ :
_Jefferson County Zonmg Ordmanee requlred the Commlssmn follow the proeedural steps'

outlined in W.Va.__ Code-Chaptet 8 in order -to am'end the OrdInanee.; Section .12.2 d1reetl’y :

1 That is, unless the landowrler creates a development by utIhZIng the Development Review System
_ Wlnch involves tremendous expense that would have been unnecessary prior to the amendiment.

% The most egregious aspect of this 1 in 15 acre” amendment is that, when the Commission held |
hearmgs regardmg the amendments to the Ordmanee it did not accurately represent its triie pos1t10n atthe

: heanngs The Commission represented in ‘its public meetings that it would retain the 1 in 10 acre

- provision, but then changed its posﬂzlon and amended the Ordinance at the last minute to create the 1 in 15 -
acre provision, contrary to its prior representations, thereby depriving Jefferson County landowners of -
‘stibstantial property value without allowing them adequate time to comment or even know about the -

ehange which was contrary to the Tepresentanons made to the pubhe




1ncorporated these procedural steps by reference 1nto the Ordrnanoe 1tse1f Thrs is the relevant' :

text of Ordlnance Sectron 12 2 at the tnne the Ordlnance arnendrnents Were consrdered and -

s adopted

Sectron 12 2 Procedure for Amendment

o

After the adoptron of thrs ordrnance all arnendrnents to it shall be adopted' -
accordlng to the procedures set forth in sections eighteen through twenty-three of

~ Chapter 8, Article 24 of the West Virginia Code, as amended; except that pubhc .'
pubhcatlon of notice of the date, time and place of heanng upon amendment of

- the zoning ordinance need be oniy fifteen or more days. prior to the dafe set for = =
~such hearing; and except that if the Cotnty Commission desrres an amendment, it” -

- may direct the. Planning Zoning Commission to prepare an amendment and” =
" submit it to the public hearing wrthrn srxty (60) days after formal written request .
. --by the County Cornmlsswn : : -

The Procedures in §12 2 of the Ordlnance were effectlve at the tlrne the Ordlnance'_

" amendrnents were passed because under WVa Code § 8A 7 12 a zomng ordlnance has effect o

| unless and um‘zl the Ordznance Is. amended by a new ordlnance adopted after 8A was passed

| All zomng ordlnances all amendments, supplements and changes to the © -

- ordinance, legally adopted under prior acts, and all action taken under the . -
authority of the ordinance, are hereby validated and the ordinance shall continue - .~
in effect until amended or repealed by action of the: govermng body taken under '
- authorrty of thrs artrele '

. W.Va.'_Code § 8A-7 12 (emphasrs added)

The'Code. also -stateS'

(b) All Zonrng ordrnances and all amendments supplements and changes :

thereto, legally adopted under any prior enabling acts, and all actions taken under

* the authority of any such ordinances, are hercby validated and continued in effect -
until amended or repealed by action of the governing body of the municipality or - -
the county taken under authority of this article. These ordinances shall have the
same effect as though prevrously adopted as a cornprehens1ve plftn of land use or
parts- thereof ' : :

 W.Va. Code, §.8A—7-1_0_ (emphasis added) -




As the Comrmssmn pomts out in 1ts bnef the Ordlnanoe amendments became effectwe o

N on Aprrl 8, 2005 13 Th1s mcludes both the new procedures for arnendmg the Ordmance and the 1

ot in 15 aore lot sizg prov1sron

At the t1me the amendments to the Ordlnance were passed (Ma:rch 23 2005) a:nd were '

made effectwe (Apnl 8 2005) no amendment had been made to the Ordrnance under WVa_ '

, 1Code Chapter 8A

Consequently the amendment procedures under §12 2 of the former Ordlnance had ncti o

' Vbeen changed since the forrner Ordlnance was in effect on Apr11 8, 2005 and the arnendment o .

s = :'procedures under §12.2 of the former Ordlnance apphed

The Cornrnrssron was therefore requrred by 1ts own Ordrnance o follow the amendment.
procedures i Ordrnance §12 2. The Cornrnrssuon d1d not rollow the §12 2 proeedures Whlch_ -

| rr———e—requlre that therCornmlssron follow the steps outhned mJMest V1rg1n1a—Code § 8~24~—18 through -:——--%-—-

- §8-24- 23

ordlnance wh1ch the. Commrssron d1d not follow in thls case: -

R After the adoptlon of ‘a ccrnprehenswe plan and ordmance all
amendments to it shall be adopted according to the procedures set forth in-

- sections eighteen through twenty two of this a1t1c1e * # * (portions ‘omitted, .
emphasns added) . o R

The- Ordmanoe therei‘ore 1ncorporates the WVa Code § 8-24 23 (1 969) mandate that any-- -
amendment to an ordmmce specrﬁcally comply wrth the then requ1rements of W.Va, Code § 8~ '

: _ '_24 18 through § 8~24 -22. The arnendment of the ordmance must he done accordmg to

The amendrnents were adopted on March 23,2003,

' This failure to follow the proper procedures to amend the Ordinance is an apphcatlon of an “erroneous
prineiple of law” in violation of Corliss v. Jeﬁerson C'ounry Bd. of Zoning Appeals, 214 W.Va. 71, 561
-S E2d 793 (2002). '

WVa Code § 8 24-23 requrres that specrﬁc procedures be followed to amend a land use " -




fprooedures set forth m the former statute
The Clroult Court correctly ruled that “when a local government amends a zorung-" '
'ordrnance 1t must be done w1th1n the l1m1ts of the zontng power delegated by the Enabhng Act o

February 26 2008 Order at p 8.

B The Clrcult Court Properlv Ruled that the Plannmg Commlssmn Falled to
Comply w1th WVa, Code S 8-24 18 B o

WVa Code § 8-24 18 reqtures that the Planrung Commtssron pr1or to the adop‘uon of a
'eomprehensrve plan shall glve notlce and hold a publre hearmg on the plan and the proposed ..
: ordrnanee - o | | | |
| .The C1rcu1t Court found that the. County Comnlisslon not the Plannmg Cornrmssron held .
| the hearmgs and the Plannmg Commrssmn only attended the hearmgs as a member of the general'

o pubhc February 26 2008 Order atp 14

The County Comrnlssron alleges in L its Bnef on Appeal that the two pubhc hearlngs heldm ”
. regardlng the amendments Were orohestrated by the County Cormmssmn and the Plamung .
Comrmssmn and seems to beheve that the statute was followed s1mply beoause some’ members: :
" _ .of both bodtes were at tlmes present whﬂe the amendments were drsoussed The Crrcurt Court
' r1ghtly reJected thrs cla1m . | | ‘ | | |

. The Notlce that was pubhshed on February 3 and 10 2005 does not support the County |
Comm1s31on s allegatron that the Plannrng Comrnlssmn ‘was 1nstrumenta1 in holdmg the two S

3 pubhc hearmgs The Nottee reads

> W.Va. Code § 8-24-18 “Prior to the adoption of a comprehensive plan, a commission shall give notice,

* . as hereafter in this section specified, and hold a public hearmg on the plan and the proposed ordmance for
1ts enforcement.” See FN 2 for definition of “commission.” :

See Brtef on Appeal Pg 11.




Plannmg Comrnlssmn was party to holdmg the two puhllc hearmgs nor does it support the

Ordrnance was bemg followed as the gurde for amendments Instead the Notlce 1gnores §12 2

o NOTICE OF PUBLIC HEARING
._ JEFFERSON COUNT Y COMMISSION PROPOSED .
. AMENDMENTS J EFF ERS ON COINTY ZONING AND
DEVELOPMENT REVIEW ORDINANCE

Please tal{e notlce that the pubhc hearmgs erl be held on Wednesday '.

~ February 23, 2005 and Thursday February 24, 2005, at 7:00 p.m, in the Jefferson - . -
- County Meetmg Room located on ‘the Ground Floor of the Old Charles Town' ... -
~Library, 200 East Washington Street, Chatles Towmn, West Virginia to reeerve' o
public comment on ‘proposed amendments to the Jefferson County Zomng and L

o DeveIOprnent Revlew Ordlnance S .

Pursuant to 8A 7 8 of the State Code of West V1rg1n1a ‘the County *

Commission of Jefferson County, its staff and legal consultants have studied the
' aforementroned Ordinance and determrned that amendments nced to be made. .
The Commission will receive comments on Amendments to the J efferson County -
" Zoning and Development Review Ordlnance Draft of January 6 2005 by the' :

County Cornrmssmn of J efferson County

All persons and governmental units having an Interest in said proposed

~Ordinance amendmentsare invited 1o -attend-this rneetlngﬁeCOLmty -Commission— - —
~files on the proposed amendments may be reviewed at any- time durmg normal -

business -hours at the Office of the Jefferson County Commission, 124 :Fast
Washrngton Strect, -of Charles Town, West Virginia. Copres of the proposed
-amendments may also be obtained at the Commrssmn office or on the County .
‘website at www, jeffersoncountywv.org. . If you have any questlons you may call

- the County Comrmssron ofﬁce at (304) 728- 3264

Any party. desmng a transcrrpt of these proeeedmgs will be responsrble for -

- ‘provrdrng a competent stenographer at their own expense

By Order_o_f the Coun_ty Cornrmssron of J eff_erson County. o

' The publrshed Notroe does not support the County Comrmssron 8 allegatron17 that the

: _'concept that the Pla:nnlng Commrssron was the source of the amendments or that § 12 2 of the '

zv'geeBriefonAppeal_,_p. 1.
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, and references Chapter 8A

The Notlce states that Cou:nty Comrmssron its staff a:nd Iegal consultants studled the

'Ordmance and determlned that amendments “were necessary There is 1o mentron that the

Planmng Commlss1on d1d the sarne 5

7_ _Th'e N_otl_ce .'states : that__ ,the 'County' ‘Commission Was to . r'e'ceilve com_m'ents' o_n_ the

_;Amendments N'e mention'that. comments Were' to-'be sent to the leing'Co:Mission
The Notrce states that County Comnnssmn ﬁles may be rev1ewed by the pubhc regardmg
_ the amendments There 1s no offer in the Notrce that the pubhc could review the. Piannmg

j_Commrssron files.‘

The Notrce states that coples of the proposed amendments may be obtamed at the County ' .

o _'Comnnssmn office The Not1ce does not state that copres were . attalnable at the Pla;nmng

: _Comrnrssmn offrce :

‘to the Plannrng Commrssron

The County Commlssron Voted 1n favor of takmg the amendment proposals to publrc_

_ hearmg on February 23 and 24 2005 a8

The Planmng Commrssron on the other hand determmed that pubhc hearmgs on the

_ proposed amendments Were not necessary because such hearlngs Were not mandated by the

' Comprehensrve Plan, and the amendments were approyed by the Prosecutmg Attorney S Ofﬁce

There isno ev1dence that members of the Plannmg Commrssron attended a pubhc hearlng _

Iefferson County Commrsswn Minutes, January 27, 2005, Pg 5
¥ Although Planmng Commissioner Rosella Kern stated she would like the proposed amendments to be
discussed at a pubic hearing, Planning Commission President, Arnie Dailey, stated that he did not think
the amendments needed to go to a public hearing becanse the Comprehensive Plan does not state that.
Raco stated that the amendments were written and approved by the Prosecuting Attorney’s Office. See
Jefferson County Planning & Zoning Commission Minutes, March 22, 2005, #13, Pg 3

1

Lastly, the Notrce Was pubhshed by Order of the County Commlssron w1th no reference o




| _'rn then ofﬁctal capaclty
The County Cornmlssron alleges that becauee a quorum of the Plarnnng CornrmSSlon_'
was presen at eaeh pubhe heanng, the requtrements of WVa Code § 8.24-18 are sat1sﬁed 2
Dunng the County Comrmssmn 8 .Tanuary 20 2005 meettng the County Comm1551on :
| . voted n favor of seheduhng pubhc hearmgs on February 15th and 16th 2005 and to f 1nv1te'the'; B
_' Planning Comnnssmn to attend the Pu‘ohc I—Iearlngs to part1c:1pate and prov1de comment and
| .'ehanges 21 B o o
| A week later on January 27 2005 the County Connntssmn resc:1nded the January 20 o
- 2005 motton . | |
| WVa Code § | 8-24- 18 mandates that the Plannlng Comtmssmn, not the County

_' Connnlssmn grve notlce and held a nubhc hear:mg- --The- County Comnnssmn S, 1nv1tatlon to the L

Plannmg Comrmssmn to attend the Pubhc Heanngs, whrch was later rescmded does not fulﬂll

_'the reqmrements of the statute as erroneously alleged by the County Commtssmn
Based on the foregomg, the County Comrmsswn and the Planmng Commtssmn have

- falled o eomply W1th WVa Code § 8-24 18 therefore the Ordlnance amendments are vord

C The Clrcmt Court Pronerly Ruled that the Planmng Commlssmn Falled {o
. Comply with WV‘l Code S 8-24- 19 '

The County Comm1ss1on also alleges that it complted Wlth the requlrements of WVa -

' Code § 8-24 19 The statute states:

% See Brief on Appeal, p. 12 (“Further, while W.Va. Code § 8-24-18 requires only the Planning - .
Commission to hold a public hearing, the public hearings held on February 23, 2005 and March 3, 2005
involved both the Planning Commission and the County Commission. A quorum of the Planning

- Commission was present at each hearing, satisfying the requirements of W.Va. Code § 8-24-18.”) :
! Jefferson County Commission Minutes, January 20, 2005, Pg 3 Jefferson County Plannmg & Zomng '
Commission Minutes, January 25, 2005, #15, Pg 3 :
2 Jefferson County Commtsston Mmutes Janunary 27, 2005 Pg 5
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“After a pubhc hearrng has been held the commission may by resolutlon R
adopt the comprehensrve plan and recommend the ordinance to the_ governing
: body of the munrclpahty or to the county court [county comrn1ss10n] L
The Crrcult Court found that the Plannmg Cornrmsswn d1d not comply Wlth thrs

_' | procedural step etther February 26 2008 Order at p 15

The West Vrrgtnra Supreme Court of Appeals in Lower Donnally Ass V. Ckarleston

i 'Mun Planmng C’om 7, 212 WVa 623 575 S E .’Zd 233 (2002), held that

_ “In the process of adoptrng the comprehensrve plan or & later amendment -
“toit; the planning commission is required to pubhsh notice of and hold a hearing..

~ If the planning commission wishes to sanction the plan or an amendment to it
after the hearing, the planmng commission is required by West Virglma Code § 8- -
24-19.(1969) to ‘adopt’ the plan or amendment by resolutmn and recomrnend’ B
the enabhng ordlnance to the crty council or county comrmssmn > i

'_ Lower DonnallyAss nv. Charleston th Planmng Com n, 212 W Va at 627 STSS.E. 2d at
;237 (2002) S S |

.1ts comphance to W Va Code § 8—24 20 The Plannmg Comrnlssron drd not adopt the

o amendments nor d1d it recommend the amendments

The County Cornrmssron refers o the P]anmng Commlssmn s March 22, 2005 Mmutes _

in support of its comphance wrth WVa Code § 8- 24 19 23

The statute requrres that the Pla:nrung Comrnlssron after holdmg a pubhc heftrrng, may. L

- 'adopt the comprehensrve plan and recomrnend the ordmance to the County Comrnrssron In the i

present case, as prevrou_sly ment1oned, the Planmng Cornm1ss1on not only farled to hold a pubhc

‘  Jefferson County Planning & Zonmg Comm1ss1on Minutes, March 22, 2005, # 13 , Pg 3 (Request by
 Corliss to determine whether the County Commission’s proposed Ordinance Amendments are consistent -
with the Plan. Corliss stated that Chapter 8A suggests that the proposed Ordinance amendments come

back again to the Planning & Zoning Commission to see if the changes are consistent with the Plan. Ken .

stated that she would like the proposed amendments to go to a Public Hearing. Dailey stated he did not
. think the amendments needed to go to a Public Hearing as the Plan doesn’t state that. Raco stated that the
amendtnents were written and approved by the Prosecutmg Attorney’s Office. )

13

' Under the apphcatlon of the Lower Donnally standard the Pla:nnlng Commlssmn farls 1n :




: heatmg, a detaﬁed 1ead1ng of the M arch 22 2005 Plannmg Commission Minutes states that the

| Plannmg Comm1ss1on dlsmlssed the suggestlon by one of its members that it hold a pubhe

o hea:rmg regardmg the proposed amendments

Because the Planmng Comm1ssmn falled to eomply W1th WVa Code § 8- 24-19 the. |

- amendments are Vo1d as the C1reu1t Court oorrectly found

D The C1rcu1t Court Pronerlv Ruled that the Plannmg Commlsswn Falled to e
Complv Wlth WVa Code § 8-24-20 : : : : .

The County Comrmssmn enoneously alleges the Plannlng Comrmsslon oomphed W“lth._

| W.Va. Code § 8- 24 20 2 The Clrcmt Court found he Comm1ss1on s argument to the eontrary fo _: |
.be w1thout men ” February 26 2008 Omer atp 15 o E |
B '_ Fn‘st as prewously mentloned the P‘annmg Comnusswn d1d not publlsh a not;oe of ar :

hold a hearmg Secondly, if the Planmng Comnnsswn w1shed to sanctton the amendments the_ .

' Plannmg Comnnssmn s reqlnred to adopt the‘ amendments by - : resolutmn No County _
: _Comrmssmn or Plannmg Commlssmn Mmutes suggest that the Planmng Commtssmn adopted
the amendments by resolutton not has the County Commlssmn provided a copy of the requlred
| reso_lutmn. | . . |
The County Comm1ss10n attempts to argue that the Planmng Comnnssmn S unanimous
R Vote fulﬁlls ce1t1ﬁoat1on” of the amendments as mandated in WVa Code 8 8 -24.20.% o .
“ WVa Code § 8 24 20 states

- “Upon adopt1on of the comprehens1ve plan a.nd reoommendatlon of the

# Although Plannmg Commlssmner Rosella Kern stated she would like the proposod amendments to be
discussed at a pubic hearing, Planning Commission President, Arnie Dailey, stated that he did not think
the amendments needed to go to a public hearing becaunse the Compirehensive Plan does not state that.
Raco stated that the amendments were written and approved by the Prosecuting Attorney’s Office.. See .
L J efferson County Planning & Zoning Cormmssmn Mmutes March 22, 2005, #13 Pg 3
- % See Brief on Appeal, pp. 12-13. 3}

kD See Brief on Appeal p. 13
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' ;7_ord1nance the secretary shall certrfy a copy of the plan to. the govemrng body of S
the crty or to the county court [county connnrssron] : S : L

e At the first. meetrng of the govenung body of the rnunrc1pahty or of the
- county court after. ‘adoption” of the- plan, the secretary or a rnember of the
- commission shall present the plan and ordmance to the governmg body or to the ~
- county court.” e : g Lo

 One must "tSk how does the Planmng Commlssron votmg that an arnendment the County _

B 'Commlssmn dubbed is con51stent Wlth the Comprehenswe Pla:n quahfy as draftlng the .

_ amendment and the Plannlng Conuntssmn certlﬁcatlon of a copy of the amendment to the -

County Commlssmn? _ Obv1ously, these are two Very drfferent thlngs yet the Cornrrnssron

N :'_asserted they are the sarne o

The County Conunrssmn alleges that nowhere 1n WVa Code § 8 24- 20 “1s there a

deﬁnrtion of certrfy or certrﬁcatlon 21 The County Commlsswn therefore argues that because..-' o

N a deﬁnltlon of “certlfy or certtﬁcatlon is lackmg in the statute ‘one must make 1nference from_ '

the Planmng Comrnlssmn s actions as Whether the proper procedure was followed =
o The West Vn‘grrna Supreme Court has drsagreed with the County Cornrnlsswn 'S analysm

_ “In the absence of any deﬁnltlon of the 1ntended-mean1ng_ of Words or.
terms used in a legislative enactment, they will, in the interpretation of the act, be - -
glven their common, ordrnary and acoepted rneamng 'in the connectlon mn Whrch

' they are used 7

 Nieldy. Re’ed 218 W.Va. 292,300, 624 $B24729,737 (2005) |

The West Vlrglnra Supreme Court has on several occaswns resorted o the use of a’

: drctlonary as the prrma:ry tradrtronal source to ascertarn the meanmg of a Word 29

7 See Brief onAppeal p. 13

. % See Brief on Appeal, p. 13.. ' o '
o ¥ See Killen v. Logan County Com’n, 170 W.Va. 602, 295 S E 24 689 (1982) (“To determme the meaning
- of “value,” we have looked to the four traditional sources of judicial definitions of words used in statutes

and constitutions, but not specifically defined in them. These are: (1) dictionary definitions; (2) °
pronouncements by courts; (3) reliable extra-judicial commentary, and (4) definitions set or mferrable .

from debates and praceedings of the legislative bodies that drew the documents.”); Copier Word
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Black’s Law chtlonaxy deﬁnes cert1fy” as: “To au’dlentlcate or vouoh for a thlng in:

= ertmg »30°

Black’s Law also deﬁnes certlﬁcatlon as

: '“The formal assertt_on in Wntmg of some fact The act of oertlfymg or -
state of belng cert]ﬁed A1 - _ _ _

o - The West V1rg1ma Supreme Court has held that “cert1fy” denotes wrztten eertlﬁmtlon

T ‘“Certlfy has been deﬁned as “to attest or to- attest authontatlvely See o
6A Words and Phrases at 86 (1966). Black’s Taw Dictionaty at 287 (Rev. 4hed. "
1968) defines “certify’ as “to testlfy in writing; to make known or establish asa

- fact.” We believe that ‘certify” to the county couit simply indicates that the court.
should, by affidavit, or other attested wrmng, state that certain. services as
mdlcated on the attorney s statement were'in faet performed » (Emphams added)

Smte ex rel Johnson v Robmson 162 W Va 579 585 251 S E. 2d 505 509 (1979)

o 77 _Based on. these_anoepted deﬁmtlons the County Conrnmssmn must. receive from the_ _' |
| Planmng Comm1ssmn authen’ucanon or certlﬁcatlon in ertmg of its adoptlon of the Ordmance
_. amendments—ordmanee amendments that the Plannmg Commlssmn was supnosed to have'

L | drafted e
The County Commtssmn has not proV1ded a certlﬁed Wntten copy of the. an.lendments‘ |
"'beeause no certlﬂed copy ex1sts “To be in comphanoe Wlth WVa Code § 8-24- 20 the Planmng. .'

R Comm1ssmn must be able fo show that it prov1ded the County Commlssmn Wlth a oertlﬁed copy_

' Processmg Supply, Inc v, Wesbanco Bank Ine., 220 W.Va. 39, 640 S.E.2d 102 (2006) (“Based on the
ordmary meaning of the word ‘an,’ as ascertamed from the dictionary, we think the statute refers to .
possession of a single offensive weapon.”); Subcarrier Commumcanons Inc. v. Nield, 218 W.Va. 292,
624 S.E.2d 729 (2005) (“Blaek’s Law chtlonary 1249 (7 ed 1999) (deﬁnmg a bona fide purchaser as

)
 Black’s Law Dictionary, Abridged Sixth Edition, 1991 Pg 156
3 B]ack’s Law Dictionary, Abndged Sixth Ed1t10n 1991, Pg 155
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of the amendments Which 1t has farled to do3?
o .' Because the County Commlssron falled to. recerve the mandated certrﬁed copy of the .

Ordmance amendments from the Plannmg Comm1ssron the amendments are Vo1d

o E The Planmng Commlssmn Falled to Comply Wlth WVa Code S 8 24—21

K _'_The County Commrssmn erroneously alleges 1t followed the mandate of W Va Code § 8 |

‘.:-.::2_4_2_1. R

. W.Va. Code § 82421 states:

- “After certlﬁcatlon of the plan and ordmance to the governmg body of the _
_municipality or to the county court [county commrssron], the governing body of -
‘the municipality or. the county court shall proceed to a consideration of the plan

and ordinance and shall either adopt reject or amend the same, . If the ordinance .
. adopting the comprehensive plan is published, the plan may be mcorporated by o
-reference in the ordinance and t‘ne full text of said olan not pubhshed " '

As stated 1n the statute the County Commrssmn shall proceed to a cons1derat10n of the

g plan and ordlnance only after mandatory certrﬁcatron of the plan and ordmance to the County S

. _ Commlsswn by the Plannmg Commrssmn was accomphshed

As prevrously explamed no such certlﬁcatlon was . undertaken by the Planmng- '

_Commrssmn therefore the County Commrssron could not have proceeded toa eonsrderauon and
_'_'adoptlon of the plan and ordlnance The County __'Comrmss1on is therefore 1ncapab_1e -'of o

| complylng with W. Va Code § 8 24-21

The Clrcurt Court found that the County Comrmssron d1d hold a hearlng as requrred by -
W, Va Code §8-24-21 but held that the Court “cannot see how the County Comm1ss1on Was .

capable of adoptmg the proposed amendments When the Planmng Comnnssmn d1d not follow the

(“It is well estabhshed that the Word ‘shall,” in the absence of language in the statute showmg a contrary :

_intent on the part of the legislature, should be afforded a mandatory connotation.’ Syllabus Point 1, Nelson -

v, West Virginia Public Employees Insurance Board, 171 W.Va, 445, 300 S.E:2d 86 (1982})” See Evans ¥,
Evans 219 WVa 736, 639 8. E2d 828, 833 (2006) - ,
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prev1ously rnandated steps ” F ebruary 26 2008 Order at’ p 16

' Because the County Comrmssmn aeted mthout ﬁrst obta1n1ng the requued certlﬁed copy

'of the Ordlnanee amendments it- 1s 1n v101a,t10n of W Va Code § 8- 24—21 and therefme the

Ordmance amendments are V01d

F The Countv Commlssmn falled to meet lts burden in 1ts opposmon o JCCEP’S '

Summary Judgment Motlon

The County Comm1ss1on fa11ed to meet the burden unposed by Rule 56 upon the_ :-
o _nonmovmg party in that it falled to counter the ev1dence presented by J CCEP in- J CCEP’S Motlon

for Partial Summary Judgment 5 Instead the County Comnussmn seemed to belleve that 1t Was

o CCEP s burden wher, 1n reanty, the bu‘rden sh1fted o the County Cornrmssmn once J CCEP

o ﬁled its Metlon for Partlal Sum'nc.ry Judgment 7

| The County Commlsswn therefore faﬂed to produce the necessa;ry burden of proof to.

overcome J CCEP 'S Motlon for Summary Judgment in tha,t 1t offered less than a mere scmtllla -

of ev1dence in 1ts opposmon Consequently, thls Court shou]d uphold the C1rcu1t Court s Order '

. Grmtmg Surnmary Judgment to J CCEP.

V. CONCLUSION o

The C0unty ..Commissi_on fuiled to .mandate_ that the Plann_in'g COmmission'foHour the -

".'33 Smnewall Jackson Meiiovial Hosp Co. » Amer:cm Umted Ly’e Ins. Co.; 206 W Va 458, 466 525":._'
S.E.2d 649, 657 (1999) (“If the moving party makes a properly supported motlon for summary judgment -
and can show by affirmative evidence that there is no genuine issue of a material fact, the burden of

: productlon shifts to the nonmoving party who must either (1) rehabilitate the evidence attacked by the

- moving party, (2) produce additional evidence showing the existence of a genume issue for trial, or (3)
submit an affidavit explaining why further dlsoovely is necessary as prov1ded in Rule 56(1) of the West '

_ V1rg1ma Rules of Civil Procedure. .
3 Brownmg v. Flalle, 219 W. Va. 89, 632S. E 24 29 35 (2005)

“[TThe party opposing summary judgment must satisfy the burden of proof by offeung more than.

a mere ‘scintilla of evidence,” and must produce evidence sufficient for a reasonable jury to find in a

| - nonmoving paity’s favor.”. Painter v. Peavy, 192 W. Va. 189, 192-93, 451 SE.24d 755, 758-59, citing

Anderson V. Ltberty Lobby, Im’ 477 U S. 242 252,106 S. Ct. 2505, 2512,91 L Ed.2d 202 214 (1986)
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' _. requrrements of i its own ordrnanee in er-ac:tmg the Aprll 8 2005 arrwendments,. Whroh We.uld have 3
.-,requned the Plannmg Comrrnssron to follow the procedural steps in WVa Code § 8-24 1 ez‘..j.‘ .:
o _. ) .-seg 'in adoptmg the Ordrnanoe amendments | R .
| Even 1f the Plannrng Comm1ssron had faﬂed to comply Wrth only one of the. mandatory_ | , :
" dutres of ordlnanee Sect1on 12 2 and WVa Code § 8-24 1 et seg, then the C1rou1t Court Would

' .-have been correct When 1t declared the amendments vord

Instead the County Commrssron and the Planmng Comrmssmn have farled to comply

'_ Wrth at least three separate statutes regardrng the adoptron of the Ordmanee amendments leavmg |

5 the Crrcurt Court wrth no other alternatrve but to grant summary judgment as to t}ns issue.

* There Was no ev1dence to lead a 1easonab1e trrer of fact to beheve that the Commlssmn o

'.'_fol owed tho proeedura1 and statutory steps outhned in Seenon 122 and foliowed W Va. Code

§8 24 18 through §8 24 23 When adoptlng the amendments Slnce the ev*rdenoe could not Iead a o

g ‘ --reasonable tner of fact to eonclude that the procedural steps outhned in §12 2 were foliowed the

C1rou1t Court proper]y granted sumrnary Judgment as to thrs issue.

Aeoordmgly, thrs Court should deny the Appeal and uphold the Order of the Clrcurt_

' Court. |

Respeetfully submitted,

Responideitts; by counsel.
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